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March 3, 2004

VIA ELECTRONICFILiNG

Ms. MarleneH. Dortch
Secretary
FederalCommunicationsCommission
445 Twelfth Street,S. W. — RoomTWB-204
Washington,D. C. 20554

Re: Exparte,WC DocketNo. 03-228,Section272(b)(1)’sOperate
IndependentlyRequirementfor Section272 Affiliates

DearMs. Dortch:

On Tuesday,March 2, 2004,theundersigned,representingAT&T, metwith
JohannaMikes, Legal Advisorto CommissionerJonathanAdeistein. Thepurposeof
themeetingwasto reviewthe legalframeworkandanalysisunderlyingAT&T’s
commentsin the above-captionedproceeding.Theattachedoutline summarizesour
discussion.

Consistentwith Section1.1206oftheCommission’srules,lam filing one
electroniccopyofthis noticeand requestthat you place it in the recordofthe above-
captionedproceeding.

Sincerely,

ATTACHMENT

cc: J. Mikes
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I. SECTION 272 PRECLUDESABANDONiNG THE OI&M SHARINGPROHIBITION.

Theinquiry requiredby Chevron-- whetherCongresshas“spokento the precisequestionat
issue” orprecludedan agencydeterminationasunreasonable-- restson the language,structure,
legislativehistory, andpurposeofthestatutoryprovisionat issue. See,e.g., ASCENTv.FCC,
235 F.3d 62 (D.C. Cir. 2001);BellAtlantic Tel. Cos. v. FCC, 131 F.3d 1044(D.C. Cir. 1997).

1. Statutorylanguage: “Textual analysisis a languagegameplayedon afield knownas
‘context,” BellAtlantic, 131 F.3dat 1047.

• CertaincompetitiveactivitiesofBOCssubjectto § 251(c)areto beundertakenthrough“one
ormoreaffiliatesthat ... areseparatefrom any operatingcompany,” with “[t]he separate
affiliate requiredby this section.. . [outlining requirements].“ §~272(a)(1),(b).

• Theseparateaffiliate “shall operateindependentlyfrom theBell operatingcompany.”
§ 272(b)(l).

• Abandoningtheoperating,installation,andmaintenance(“OI&M”) sharingrestriction
would permit “dependent”(ratherthan“independent”)and“integrated” (ratherthan
“separate”)“operat[ion]” ofthenetwork,the corefunctionthat definesthe“Bell operating
company.”

• Thecontextof“separateaffiliate” and“operateindependently”is thehistoryofregulationof
theBOCs’ marketpower,from theMFJ to theCommission’svariousseparateaffiliate
requirements,designedto limit discriminationandcostmisallocation— especiallyas
undertakenthroughcontrol andeffectiveintegrationofthenetworksprovidingcompetitive
andmonopolyservices.

• The CommissionderivedtheOI&M andjoint ownershiprulesfrom aplain readingofthe
“operateindependently”requirementanddeterminedthat OI&M sharingwasprecludedby
thestatutorylanguage.

“‘[O]perational independence’... barsaBOC or any BOC affiliate, otherthanthe
section272 affiliate itself, from performingoperating,installation,andmaintenance
functionsassociatedwith thefacilities thatthe section272 affiliate ownsor leases
.“ First Reportand Order,ImplementationoftheNon-AccountingSafeguardsof
Sections271 and272, 13 FCCRcd. 11230, ¶ 158 (1996)(subheaded:“Defining
‘OperatingIndependently”)

• Section272(b)(1)requiresdeterminationofwhethera BOC is “integratingits local
exchangeandexchangeaccessoperationswith its section272 affiliates activitiesto
suchan extentthattheaffiliate couldnot reasonablybe foundto beoperating
independently,asrequiredby thestatute.” Id.
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• “In thesecircumstances,ourobligationis to interpretthe languageofsection
272(b)(1)in a mannerconsistentwith its purpose,which is to ensuretheoperational
independenceofa section272 affiliate from its affiliated BOC.” Id ¶ 165.

• “[W]ere weto concludethattheBOCswerepermittedto provideinterLATA services
on an integratedbasis,it is hardto understandwhy Congresswould chooseto require
that aseparateaffiliate ‘operateindependently’oftheBOC, ormoreimportantly,why
it would chooseto requireaseparateaffiliate at all.” SecondOrderon
Reconsideration,ImplementationoftheNon-AccountingSafeguardsofSections271
and272,12FCCRcd.8653,1J47(1997).

• “[T]he Commissionconcludedthat the“operateindependently”languageofsection
272(b)(1)imposesrequirementson section272 separateaffiliatesbeyondthose
detailedin sections272(b)(2)-(5).TheCommission’sOI&M ruleswereadoptedto
give meaningto the ‘operateindependently’requirement.”Order,Petition ofVerizon
for ForbearancefromtheProhibition ofSharingOperating,Installationand
MaintenanceFunctions, CC DocketNo. 96-149,¶ 8 (Nov. 4, 2003)

2. Statutorystructure.

• “Operateindependently”is an aspectofparticularrequirementsestablishingwhat constitutes
a“separateaffiliate.” Compare§ 272(b)with §~272(b)(1)-(5).

• “Operateindependently”in § 272(b)(1)is oneof severalparticularcomponentsofthe
“separateaffiliate” requirement,and distinctmeaningmustbegivento eachparticular
requirementimposedby Congress.

• §~272(b)(2)-(5)couldexhausttheseparateaffiliate requirementsonly if those
provisionswereelaborating“operateindependently”(ratherthan“separateaffiliate”)
orif~272(b)(1)had beenomitted.

• In theNon-AccountingSafeguardsOrder(~156),theCommissionreacheda similar
conclusionthat Congressmusthaveintended§ 272(b)(1)to imposeseparateand
distinct requirementsby structuring§ 272(b)(1)asaseparateprovision.

• § 272(b)(1)’sadditional purposes(apartfrom independentoperation),relatedto preventing
monopolists’discriminatoryconductandcostmisallocation,areconfirmedby that
provision’s inclusionamong§ 272’sotherprovisionsaddressingtheserisks. See§~
272(a)(1),272(b)(2)-(5),272(c)-(e).

• Thestatute’spreclusionoftheCommissionfrom forbearingfrom applyingthe§ 272(b)(1)
requirementsconfirmsthat thestatuteprecludesthe Commissionfrom reachingthe same
resultthroughastatutoryconstructionat oddswith the section’stext and structure.
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• SeeASCENTv. FCC, 235 F.3dat 666-68.

• DissentingStatementofCommissionerAbernathy,PetitionofVerizonfor
Forbearancefrom theProhibition ofSharingOperating, Installation, and
MaintenanceFunctions,FCC03-271 (Nov. 4, 2003)(“I find it anomalous,to saythe
least,that atthe sametimetheCommissionfinds theOI&M rule to be arequirement
ofthestatute,it is willing to adoptacompanionNPRMthat expressesawillingness
to considereliminationofthis very rule. If the majority is correctthattheOI&M rule
is a requirementoftheCommunicationsAct, thenhow canwesimultaneously
proposeto do awaywith it in arulemaking?”).

3. Legislativepurposeandhisj~jy.

• Thelegislativehistoryof~271-72confirmsthat separateaffiliate requirementswere
directedto preventingtheanticompetitiveharmsthattheMFJ (and theCommission’s
separateaffiliate requirements)weredesignedto eliminate: abuseof marketpower
manifestedin discrimination,especiallythroughmanipulationofcontrol over thenetwork,
andcostmisallocation. As shownin that legislativehistory,Congressembracedboththe
theorythat BOC marketpowermanifesteditself in discriminatorynetworkabusesand
misallocationofcosts,aswell astheneedfor a barrierto integratednetworkoperation.

• Discriminatoryoperationofthenetworkto disadvantagenon-affiliatedIXCs —

throughanticompetitive,integratedoperation,installationandmaintenance,aswell as
design-- wasaprincipal componentoftheDOJ’scaseagainstthe Bell Systemand, in
that context,was viewedasso severean anticompetitiverisk asto requirecomplete
divestitureoftheentity providinginterexchangeservices.The § 272restrictions
(uponsatisfactionof~271)were viewedasa relaxationofcompleteseparationbut
addressedthesamerisks.

• CompareSBCBri efinAS(~ENTv.FCC, No. 99-1441(marketpowerabuserationale
led to § 272’srestrictionsand SBC/Ameritechmergerconditions).

• Congresscanbepresumedto legislate,and to usetheterm“separateaffiliate,” againstthe
backdropoftheCommission’spre-1996separateaffiliate requirementsand orders.

• TheCommissionhaseloquentlysummarizedandembracedthis understandingofthe
purposesofthe 1996 Act and § 272 in particular.

• “[A] bar on theintegrationofa BOC’s local facilities andthe additionalBOC
facilities necessaryto providecompetitive servicessuchasinterLATA serviceshas
alwaysbeenunderstoodby courtsandagencies,andthelawyersand economists
arguingbeforethem, asthesinequanonofa separateaffiliate requirement,and we
presumethat Congresschoseto imposea separateaffiliate requirementin section272
with that long-heldcommonunderstandingin mind.” SecondOrderon
Reconsideration,ImplementationoftheNon-AccountingSafeguardsin Sections271
and272, 12 FCCRcd. 8653,¶ 50 (1997).
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• Seeid. ¶~47-49(extensivediscussionofrisksofanticompetitiveabuseofBOC local
facilities, especiallydiscriminationandcostmisallocation,requiringseparation
betweencompetitiveandmonopolyfacilities andtheiroperation,asthebasisfor
Congress’draftingof § 272).

4. RBOC StatutoryConstructionArguments.

• Qwestand SBCclaim thattherequirementsof§~272(b)(2)-(5)adequatelydefinewhat
Congressrequiredofa “separateaffiliate.”

• Congressis presumedto conveymeaningthroughstatutoryterms,but theRBOCs’
argumentswould render§ 272(b)(1)anullity.

• “[O]perateindependently”particularlycannotbe a nullity whenappliedto issuesof
theintegrated“operation”ofkey networkcomponentswhichhistorically servedas
themechanismfor monopolyabuses.

• Qwestclaimsthat, in commonbusinessusage,companiesoutsourcemanyinputswithout
beingthought“dependent”on their supplieror otherthan “independent.”

• Qwest’sargumententirely ignoresthat contextofthe“operateindependently”
requirement:implementationof thewell-understoodand longstandingseparate
affiliate requirementasappliedto amonopolistthat fully owns acompetitorof
companiesdependenton themonopolist’sfacilities and service.

• Qwest’sargumentprovidesno meaningto § 272(b)(1).

• Qwest’sargumentfails on its ownnon-contextualterms. A companythat outsources
an importantinput is, in commonbusinessunderstanding,“dependent”on the
supplierofthat service. And if thesupplierownedor controlledthecompanyto
which it providedservice,that subsidiarywould not, in commonbusiness
understanding,be saidto be “operatingindependently”to providetheservice
resultingfrom that input.

AT&T Corp.
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H. “BALANCING” POLICY CONCERNS CANNOT JUSTIFY ABANDONING THE
OI&M SHARING PROHIBITION

• TheRBOCsargueandtheNPRM suggeststhat theOI&M prohibition canbe resolvedby a
simplebalancingofpolicy concernsrelatedto the costsandbenefitsofthe prohibition,
unrelatedto theCongressionaljudgmentofcostsandbenefitsunderlying§ 271 itself.

• “Therefore,weseekcommenton whetherthepotential savingsto begainedby BOC
operationsandthepotentialfor increasedinterLATA competitionoutweighsany
benefitsfrom continuingto apply theOI&M sharingprohibition.” Noticeof
ProposedRulemaking,Section272(b)(1) ‘s “OperateIndependently”Requirementfor
Section272 Affiliates,FCC 03-272,¶ 9 (Nov. 4, 2003); id. at¶ 7 (“We seekcomment
on whetherthecost datasuggestthatthecostsoftheOI&M sharingprohibition
outweighthebenefits.”).

• The (7ievroninquiry is designedto determinewhetherthe agencyhasanydiscretionto
resolvean issuethroughpolicy determinations(step1) and,if so, thepermissiblescopeof
whatmaybe determinedby policy determinationsratherthanlimited by Congressional
determinations(step2).

• “[S]tep two inquiry dependson thenatureand extentoftheambiguityidentified in
step1.” BellAtlantic, 131 F.3dat 1049(quotationomitted)

• Here, whetherthe OI&M issueis resolvedasa Chevronstep 1 or step2 determination,it is
clearthat Congressprecludedan interpretationthat would havea separateaffiliate “operate
independently”whenthe controllingmonopolist“operated”theaffiliate’s network(or
providedotherserviceamountingto operationor control).

• The Commissionin evaluatingthe“costs” of theOI&M prohibition,andthusofthe
“operateindependently”requirement,is purportingto evaluateasa“policy” concern
a matterthat Congresshasalreadyresolved.

• Thatis, thereis no “ambiguity” committedto the agencythat permitsnegationofthe
“operateindependently”requirement— eitherby deemingit a nullity or by concluding
thatthe“costs” of independentoperationoutweighthebenefits.
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ifi. THE COMMISSION’S PRIOR DETERMINATIONS FURTHER CONSTRAIN THE
COMMISSION’S ABILITY TO ABANDON THE OI&M PROHIBITION.

• As ageneralmatter,an agencycanrevisit andrebalancepolicy determinationsaslong asit
(i) actswithin the Congressionalgrantofdelegationcreatedby statutoryambiguityand (ii)
clearlyexplainsandjustifies thebasisfor departingfrom prior determinations.See,e.g.,
Motor VehiclesManufAss‘n v. StateFarmMutualAutomobileIns. Co., 463 U.S. 29 (1983).

• As canvassedabove,theCommissionhasalreadyessentiallyconcludedthat thestatute
requirestheOI&M andjoint ownershipprohibitions.

• TheNPRIvI(at¶ 4) notesthattheNon-AccountingSafeguardsOrder recognizedthat
cost/benefitanalysiscouldrequiretheCommissionto forgocertainrestrictionsand
suggestedthat such“balancing” couldextendto theOI&M sharingprohibition. This
is an overreadingoftheNon-AccountingSafeguardsOrder. In thecitedparagraph
andin thenextparagraph(~J167-68),theCommissionacknowledged“the inherent
tensionbetweenthe‘operateindependently’requirementand allowing integrationof
services”and appliedthebalancingtestonly to permit certainsharingthat “we read
section272(b)(1)not to preclude”— asopposedto theOI&M sharingandjoint
ownershipprohibitionswhichthe Commissionhadjust foundto lie at thecoreof§
272(b)(1)’srequirement.

• The Commissionhasa long historyof actingon thebasisthat aBOC’sability and incentive
to abuseits marketpowerrequiresrigorousstructuralseparationrequirements,andhas
otherwiseembracedthetheory andpracticalobservationsleadingto the OI&M sharing
prohibition.

• SeeComputerII andBOCSeparationsOrders(addressedin Ex parteof AT&T
Corp., VerizonPetitionfor Forbearancefrom theProhibitionon SharingOperating,
Installation, andMaintenanceFunctions,at 5-8,CC DocketNo. 96-149(July 9,
2003)).

• TheCommissionwould find it exceptionallydifficult to reconciletheseprior determinations
with anorderthat (i) resolvedtheOI&M issueasa matterofcost/benefitanalysisor (ii)
determinedthat theseparateaffiliate could“operateindependently”while havingits parent
operateandotherwisecontrol its network

• Evenif evidencecoulddisplaceCongress’sjudgmentofthepurposeof~272, the
Commission’sprior determinationswould requiredefinitive evidentiarysupportfor
concludingthat discriminationandcostmisallocationrisksdo notrequiretheOI&M and
joint ownershipbars.
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